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MATTER OF: Incterpratation of 1954 Cargo Preference Law,
, Ji 46 U.5,C. 1241Lp) (1) (1970), Reconsideratica,

55 Comp. Cen. 1097 (1976), affirmed.
DIGEST:

1, Even though cargo on U.S.-deocumented LASH barges is carried
on privately-ouned U.S.-flag commercial vessels{ (LASH)
mother ship], cargo carried on a combinarvion of those LAFH
barges and a foreign-flag FLASH unit is not carriage on
privately-owned United Scares-flag commercial vessels for
the .purpeses of the 1954 Cargo Preference Law,

2. FEven though ocecan carrier's LASH/FLASH operation was
analogous to its competitor's hreakbulk operations, there
iz a sipguificanc diffcrence in competitor's use of
fareian~-flan vessels for delivery of 10 to 20 miles in the
port area to perform lighterage and in ocean carrier's
LAGH/FLASH s~ “em's use of those vessels for transportatium
ant delivery tro tiie pory area from about 200 wmiles awvay.

3. Prior opinion did not depr=d on tne particular U.S5.-ilag
service used; it dapended on fact thar port—~to-part
braakbull serviece was available on privately-oumed United
Statey flag vesscls; ties the particular port configuration
anpears a mare excuse for use of foreign-rlag FLASH unic.

L, Dacision is in accord with rogulations issued by Maricine
Administracior to implement uniform administration of 1¢54
Cargo Preference Lavw,

Central Gulf Linas, Inc. (Central Galf), requests veconsidei-
arion of our deciszion in 55 Comp, Gen. 1uw07 (1¢7 ", The Assistanc
Secretary for 'faritime Affairs. United States vupartment of
Commerce has joinaed in che request for recoasideration.

Tue decision concernerd Contral Gulf Lines, Ine. (Central
Gulf), which opoeraces a U.8.-7lag LASH {Llzhter Aboard Ship)
service to Southeast Asla, ond vitleh guarentees direct dellvery
to tha port of Chlttazong 1o Bancladesh. Howaver, 1its movher
ships, whileh have ar overall lenceh of 893 feec and a desisn dvag:
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of over 40 feet, caunot navigate the Karnaphuli River on wvhich
Chitragong is located. The bar at the wouth of the Karnaphuli
varies from a inw of 21 feet in low water season (February) to a
hign of 30 feet (July and August). Addirionally, only vessels up
to 580 fect in length can navigate tue river, Thus, Central Gulf's
vexwsals are forced either to utilize :the open sea anchorage off

the moutn »f the river or to unload thair barges at the nearest
safe, protected anchorage and tow the barges to Chlttapong,

The carrier statad that this open sea anchorage is not
sufficiently safe “or the discharge of TASH barges, especlally
during the monsoon season, The nearest deepwater protected
anchorage is the port ol Kyaukpyu, Burma, approximately 200 miles
from Caltcagong., Cenrral Sulf planned to unleoad the barges from

its mother siiips at Nyaulipyu Into a foreign-fiag FLASH (rlcac On/
Float 0ff Fecder Lash Vessel) systen and row them to Chittageng.

Ue held in our decis:ion that LAsd cnrvices o be parrotiieu
partly with privately owied United States-flag commevcial vessels
and partly wich a foreign-rlap FLASH system to deliver certain
Covernreni-sponsoved cargoes to port of Chittagong in Bangladesh
contravences the 1954 Cargo Mreference law because divect service to
Coirragong iu avellable by b.S.-flag bdraakbalis vessels and because
special cireumatuazes (here, the seeographic rconfiguration of the
pory preclu’ing the use of normal La3i unloading oneratlons) cannot
be used to circumvenr the cavgo preference laws.

Central Culf requests veconsideratien primarily on the basis
thot the LASH lianters are themselvea (mifed Svates commercial
vesaela and char ehoe flas of tihe metier ship 4o Lrrelevant,

Toe 1934 Cargze Protarvence Law recuivres carygo to be carvied 'on
privately-owned Urited States-ilag commerclal vessele,' and Central
Gult simply avzues taat since che cargo is being carried on a LASH
barge, and alncz the LASE bawge is o Jocurented VQSHcl under thoe
law of tie Ualtsd deaels, .he' hﬂa ts he carviaze "on privately-
owned United States-flaz omnarcial vessels." Wirtn Ltd, v. S,.8.
ACARTA =27, 337 7, ol ll?l lifn Civ. 1975), T3 cicad 1a sunport,

Wirch Ltd, was cencecred with Liability far damace to ear- .
occurring wvhen o Lald barge was helng towed from arigin o ics
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mother ship for ocean transportation to destination, In ascer-
taining whether there was liability for carzo damage, it made a
difference vherther or not the LASH barg:s wis classified as a
"ship" under the Carrlage of Goods by Sea act (COGSA), 46 U.S,.C,
1300 et., seq. (1970). In concluding that the LASH barge was a
ship under COGSA, the court in Hirth Lid, cobvisusly was impressed
with the need for a unlform standard of cargo liability whether
the LASH barge was on or off the mother ship bezause it saild,

"% % & ghe carrier sheuld have the same statutory duties and
exemptilons during both stages of transport,” 537 F, 2d 1272 at
1279, The easiest way o achieve uniformity is to focus gurictly
on the LASH barge as beilng the carrying shiv or vessel of the
carzo, regardless of whether it was on o:r off the mother ship,
wihich is 2xactly vhat the court did, The court was not concerneg
with and made no artempt to answer rhis question: What kind of an
entity, foreizn-flagy ov U.S5.-flag, 1s the combination of &
foredgn-flaz nother ship and U.3.-flag LASH barge? It was
aceonginll- ponanrencd oith vlco LADT Large Ly Lewudi.

Port Roval Marine Corp. v. Unired States, 378 F. Supp. 3453
(5.D. Ga, 1974), arr'd menm., 620 U.S. 901 (1975), aff'g the
deeislon in 344 I.C.C. 870 (1973), makes clear, however, that tie
LASH barpe's position on or off the mother ship--its relationsalj
to tha mochar ship--can be a critleal event for another purpose.
In Port Renval the issuc wuas whether the Interstate Commerce
Commlssion (ICC) had jurisdictlon aver the tuwing of the LASH
barge In United states woters after it had been discharged from
the mother vessel or en route to be put on the mother vessel, Tie
determinating of vhe jurisdictional {issue depended on vhether
duslng the discherge ov pilebing up of the LASH barge by cthe mother
vessal there tras a transshipiocnt ci the eargo carried on the LaSH
barge, As e court stacted:

"The movement of cargo by ocean-poing vessels to a
central mooring point in this country where floatable
caryo coatalners are discharged from the mother ship
and &re towed Dy tuy to destinacion may not consticute
"transsiipment' In the traditional seunsa. Bub that
tarm, as enploved in Part TIT [or the Taterscate
Commercz Act), is neltaer i word of 4rt nor one o

Lbe parochially construed. Transshipmest contemolates
a slgnifizant, fLdentifiable chanze in the nature,
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the mode and the conveyance used in the carriage of
cargo. The statutory meaning of transshipment has
the capacity to accommodate itself to technological
advances transforming the method thereof although
producing the basic result obtained by traditional
means in the transshipping of carpo. * % % Unquestion-
ably, the cargo stored in the container-barges is
turned cver to tihe exclusive control of Port Royal's
towing vessel and remains in its care until the
lighters arz returned to the mother ship when
control is surrendered to her owner." 378 F. Supp.
at 352-331.

The court in Port Roval decided that 2 "transshipment" did
occur because Lt focused on the LASH barge's relationship with
the morher ship (In our case witin cthe FLASH unit) rather than
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"transshipmenc”" ror ICC jurisdictional purposes may not be
equivalent tu a "cransshipment” for some other purposes, neilther
the Port Roval wer the Pireth Lid case controls the outcome of

the particular statutery construction problem involved here. DBoth
cited cases are Instructive, though, about the different perspuc-—
tives tnac coan be wsed in lookiny at the overall LASH operationm,
depending upon the question involved.

The Assistant Secrerary For Maritime Affalrs also rejects
Central Gulf's argurcnt chat the documentation of the TASE
lighters is the only relevant ingniry. hie scates in his request
for reconsidueration,

"The goal of eares prefevance lazislacion s to
praotect aud Zoster the developruznt of all aspccts
of the domescle maricime ifndustry, inecluding lator
and shipbuilding, and since the manning of an
Intermodal svystea and tae substantial share of
the capltal !lavestment and conscruction werk
relate to tha motnership and not the LAS] barges,
tha resules ohici could obtaln fros a contracy
tolding [thag U,d3, drcunentation of LASH baroes
by drself quallfiag the svseem as o U.§.-Fflag
commarcial voasiel] vaueld be ialnleal te our
interests,”’
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Cbviously, she carriage of cargo on U.S.~documented LASH barges
in self-propelled Eoreign-flap mother ships from the port of
orgin most or all of the vay to destination would not protect
and foster the development of all aspects of the domestic
maritime industry and thereiore would not be carriage on
"privately~owmed United States—flag commercial vessels' for

the purposes of the 1954 Cargo Preference Law, Even though
carrisge of rargo on U,S,~documented LASH barges in the
non-self-rropelled foreign~flag FLASH mother ship would not
represent as great a loss of capital investient and ¢ struction
work to domesti: maritime industry »s would the carriage of
cargo on a self-propelled foreign-flag notier chip, we believe
the integricy of the U.S.-flay system must he maintained for

the 50 percent preference cargo reserved to U.S5.-flag commercial
vessels and that the combination of U.S.-documented LASH barges
and the foreign~{lag FLASH mother ship is mot a U.S.-flag
commcreial vessel.

The Assistant Secretary argucs ir ais request for reconsider-
ation that ve had misunderstood. thn factual situarion and failed
to appreclate tnac tentral Guln's LASYH operation was essentially
the same 2s the operations of Central Culf's brealibulk competitors.
The Assistant Secretary states that:

" & % the cequirements of sectlon 1241(b) (1) are
satisfied quive fully whare the U.S.-tflag vessel
involved makas the closest prssible physical approach
to the destination folloving a lenpgthy ccean veyage,
and then transships or Llghters cargo to plerside,
even thoush such trapsfer ia routed on foveign-fla,
vassels because of cre uraviilabilley of U, 3. flag
[sic) services to complece the movement,'

He justifies the cleosest possible physical approach theory us

being the only theory which allows even Central Culf's competitors
to participate in the Chittajonz rrade because they too are reguired
to use forceizn-flag vessels to complere che last 1) or 20 miles of
the shipment to tihe plers at Chittagonsg.

Wa bulleve tuat even theuah the physieal operacion of Cantral
Gulf and its kreabulk cormeticars In transferring the eevan oo

-

foreign-rla; vessuly Tor carviage to the plars at Chittagong =uy
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be analogous, there is 2 significant differencs in the performance
of lighterage service In using foreign-flass vessels for delivery
in the last 10 to 20 miles of the shipment in the port area zad
using foreign-flag vessels for transportation service to the port
area from approximately 290 miles away, We would chavacterize
the breakbulk onev~tso"s delivery a. éirext delivery to the
destination port because the delivery arrangement with foreign-
flag vessels occurs in the port area., We understand thar there
are several parrts throughout the world in which delivery from the
vessal to the pier 1s customarily accomplisbed by foreign-flag
lighters of some sort in the port area. Port Roval Marinc lorp.
v. United States, supra, makes clear that lightering operarions in
U. S5, waters vhich would normally be considered a transsaiprent
requirlng the exercise of juricdliction by the Interstate Comnmerce
Commissien are ignored by the Commissicn as '"terminal trans-
portation' if performed withia i harbor or betueen contigugus
harsors, Wwithout trring ro daiine preclsely the extent orf the
water area around tue plers that 13 still within tne harbor

(1t probably would vary with che individual characteristics of
23~h poreY, wa helinve that this concent of "harbor area” for
terminal operations can be transformed into a “port arez” for
delivery purpogses so that once the dellvering vessel reaches

this rurc area, it iag delivercd te the povt, and it doecs not
rake any difference now the cargo is placed upon the pier. It
appedrs that the open roadstead 10-20 mlles away from che pilers
ot Chlttagonz would pe included within that "port area" conceprt,
but that tihe anchorazse that Central Gulf uses at Wyaukpyu, Burma,
over 200 miles awvay, wvould be outside the port area, CE.
Sacramento-Yelo Porc discrict, Penicion, 341 :,C.C, 105 (1972)
lere an anc.oraige sppronineta,y ol miles away was held ro be
outside tonz "harber avza" for transchipment puvposes.

The Assistant Sccretary alse points out that in our dezision
2 relled o a4 yreat oxtent on opinlons concerning the guescion
whether particular carcoes rather thon a parcicular U.S, Ilag
service contravensd 46 U.S.C. 1241()(1). Thar is true. Hut the
opinion did not turn on tie particular U.S.-tlag service used,
Cantral Gull's FLN\SH unics are uart of icg LASH service in thaz
Southaast Azia trade aud were aesisned to overcome the difflcultics
inhevrent in dell-ering its L..560 barges to poris with confisurztlens
1lke those serviss Chittaeeng, Since purt-kto-port brealkbull
service 15 available on privatelv-gwned Unteod Lrates rflag vesscls,
it seens to us that the post configuration at Chittagong bucemes
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an excuse for the use of the foreign—-flag FLASH unit. The unit
could have been manufiactured in the United States and, as poirted
out in the decision, under certain circumstunces the FLASH unit
could quallfy Zor preference cargo. 55 Comp. Gen, 1097, 1102
(1976).

The Assistany Scecretary contests our conclusion of the
immateriality nf the lighterage involved in Central Gul{'s
competitors' services, lle states that the forelgn-owned ocean
golng vessels performing the lighterage service traditinnally
receive in excess of 10 percernt of the gross ocesn freight
revenue (the rate at times exer.eds 50 percent). While the
lighterage costs mav be costly due to the compatitive
peculiarities of the trade, 1t seems unquestioned that the
lighterage operation is performed in a port arca. As wve soid
in discussing the Assistunt Sccretary's closest possible
physical approach theory:

"E % % there 1s a <ignificant diiference In the
perforsance of lighterage servien In using
Foreipgn-flaz vessels for delivery din the last

10 to 20 niles of the shipment in the port area
and using foreilgn-tlag vessels for transportation
service Lo tie port area from approximately 200
wlles away."

e note that the 1934 Cargo Prefarence Law originally
provided no concrent system of administering tie lav. To remedy
this and to collect information that misihtc be useful in phasing
in o svatem of sudsllloing shipments sudject o the law, Congress
wassed Sectlon 27 of the Merchant larine Act of 1970, 44 U.5.C.
1240(b) (). Beerslen 27 gave the Departrment of Commerce the duty
ni issuing regulations relating to the administration of programs
amiler the 1934 Cargo Prefereace Law. See 1970 U.S. Cong. & Adm.
Nows GLl83, 4232,

The regulutions (issued by the Maritime Administration) are
publishad at 45 C,F.R. 331 (1976), Section 381.3 of those
resulations reguires tihe reporting of cercaln Information abou:z
each salpmont of prefevance cargo, includine the name of the
vassal, tite vezsel's flag of registry, the dere of leading and
rhe port of final dicabavge. The regulations provide for the
nane of enly one vessel and only one dacte of leading in
conjuretion wiza eone port of final discharge. Since we do not
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believe that we can ignore the foreign-flag T'LASH segment of the
shipment, it thus would appear that shipments scheduled over that
part of Central Gulf's LASH services to Southeast Asia which use
a foreign—flag FLASH unit for part of voyage (in our cuse
Mdtragong 1g the pnort of final discharg= rather than Kyaukpyu)
would not in any cvent be considered prerlerence carguv for the
reporting requirements of the regulatlons. Thus, our decision

Is in accord with those regulations,

Our decisjon in 35 Comp, Gen. 1097 (1976) has nnt been
ghown to have.been in error otherwise and is affirmed.
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